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16 VAC 30-50 — Rules of the Virginia Workers’ Compensation Commission
Virginia Workers’ Compensation Commission
January 10, 2008

Summary of the Proposed Amendments to Regulation

The Workers’ Compensation Commission (Commission) proposes to make amendments
to the rules regarding filing documents, medical records, and copying cHaageslude: (1)
requiring a party that receives medical records relating to a abdihe with the Commission
only those medical records related to an injured body part or disease at issegi(i)g a
party to mail, postage pre-paid, all medical records filed with the Commissiba bpposing
party; (3) requiring a medical care provider to mail or, if agreed to by tjuestor, make
available for pick-up, medical records within 20 days after receipt of reddesdisallowing
medical care providers from requiring prepayment of copying chargesp(bimg a treating
health care provider to provide a party, upon request, an Attending Physician’s Report, or
Commission Form 6, or equivalent, without charge; (6) disallowing a medical cardgyrroim
requiring a customized authorization; (7) deleting the provision that a medicalroaiger is
entitled to a “reasonable fee” for preparation of a narrative reportiiégwet requires significant
professional research or preparation; (8) requiring copying charges foreatingrhealth care
providers to be in accordance with 88.01-413 of the Code of Virginia; (9) allowingiagdreat
health care provider to charge a copying charge of no more than $.10 per pagérkirioe
pages and $.05 per page thereafter; (10) allowing a treating health cadeptowharge a
copying charge of no more than $.25 per page if the record was microfilmed odjrtee
disallowing a treating health care provider from charging for copies dicaleecords of
documentation submitted to a party for the purposes of obtaining payment of medida/ bill
that party; (12) allowing a treating health care provider to chargedadiual cost of mailing

the medical records; and (13) allowing a treating health care providertedha actual cost of
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reproducing an x-ray, electrocardiogram, or other special graphic mestoadl, provided such

fee does not exceed $8.00 per film.

Result of Analysis

The costs likely exceed the benefits for one or more proposed changes. The benefit

exceed the costs for one or more other proposed changes.

Estimated Economic Impact

Under current regulation, the original or a legible copaibiedical records received by
a party relating to a claim must be filed immediately with the Workers Compensati
Commission (Commission). Under the proposed regulation, the Commission adds that a part
should not file medical records unrelated to an injured body part or disease atligsuwhange
is being made in order to reduce some of the filing (copying, mailing, etc.) burdelezant
parties and medical providers and because the Commission does not feel that it resealgeto r
medical records unrelated to the issue at hand. A benefit of this proposal is to Inediloegt
required by the Commission; in some cases, the reduction in paperwork sent to thesBmmmis
as a result of this amendment could be significant (although in other cases, theogapeght
merely be reduced by a page or two). Another benefit is a decrease in timg @uy/shipping
costs necessary to get the documentation to the Commission. A third benefit cautstbetion
in the paperwork requested by the party from the medical care provider (whidahsavel
sorting, copying, and shipping costs). It is also possible, however, that the plarguest all
of the paperwork from the medical care provider and then sift through it to decideowskatd
on to the Commission. In the latter case, the amendment could introduce additioral st f
relevant party in the time and resources to decide what to send on to the Commissiorh althoug
given that the party likely goes through all of the documentation anyway, thid eostes not
likely to be significant. In sum, the benefits of this proposal outweigh the costs for the
Commission and for the parties that request the paperwork from the medical prdviders
possible that medical care providers will also benefit from this amendméwoglit it is also
possible that they will see neither benefit nor cost to this amendment. So, imsdranéfits of

this amendment outweigh the costs.
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Under current regulation, a copy of all medical reports must be sent to théngppos
party. Under the proposed amendment, only those medical records filed with the dommiss
must be sent to the opposing party, and, unless otherwise agreed to by the opposing party, the
records must be mailed, postage pre-paid. One benefit of this amendmenamelsasgings in
copying and shipping costs discussed in the last paragraph, since the party ankenasto the
opposing party the medical records filed with the Commission. There should not destoy
benefit to the requirement that records be mailed with postage pre-paithssnisecommon
practice currently. Therefore, the benefits of this amendment should outweigbstae

Under the proposed regulations, copies of medical records shall be mailed tgored
to by the requestor, made available for pick-up, within 20 days after receipt oétrdque
addition, medical care providers will not be allowed to require prepayment ohgogharges.
Both of these changes are being proposed to honor the intent of the Workersh€atmpeAct,
which is to get through the claims process in an efficient, timely manneCdrenission does
not want to hold up a claim for the payment of copying charges. The benefit of the thange
theory, then, is to keep the system moving. In practice, however, medical reeondsmaally
made available within 20 days and medical care providers do not usually requing@epaf
copying charges, so the amendments will not impose much in costs or benefiis\agara

individuals or businesses.

The proposed amendment includes language not in the current regulation thatg treat
health care provider shall provide a party, upon request, an Attending Physician’sdReport
Commission Form 6, or equivalent, without charge. The Attending Physician’s Report, or
Commission Form 6, is a one page form requesting basic patient informatiomtbat ca
completed in a few minutes. Generally, medical providers do not charge for these forms.
Therefore, the amendment offers neither cost nor benefit. The proposed amensimiactiades
language that a medical provider may not require a customized authorizateprdposal
should not impose cost or benefit either, since workers’ compensation is not subjetigalthe
Insurance Portability and Accountability Act (HIPAA) privacy reguas that limit the
situations in which medical providers may release patient information. The Geimomieels

! “party” is defined in 16 VAC30-50-50.A. as “...theathant, injured employee, employer, insurer, Uniadu
Employer’s Fund and their attorneys”
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that this clarification that medical providers cannot require a custdraisthorization benefits
the system in ensuring a smooth, quick claims process. By clarifyingilaeyprequirements

applicable to medical care providers, this amendment also benefits those grovider

The proposed amendment includes language that disallows a treatingaeajthovider
from charging for copies of medical records or other documentation submitt@autty for the
purposes of obtaining payment of medical bills. It also includes languageloinat altreating
health care provider to charge for the actual cost of mailing the medicedisethese additions
are both codifications of current practice, and therefore should impose neither henedst.

Under current regulation, a medical care provider is entitled to a “refaledriee for
preparation of a narrative report written in response to a request from afghgyeport
requires significant professional research or preparation. Under the propgsdatior, no such
stipulation would be made. According to the Commission, this change was made beeause t
current wording is vague in terms of how much a medical care provider Iectditand the
Commission feels that specifying an amount is inappropriate given thexedifinarrative
reports require different amounts of research and preparation. The Commnestsahét this
change will have little impact practically, since if a medical provalerged a fee for a narrative
report, the Commission would probably agree to it. This change might, however, impsse a c
on medical providers; because there will be no regulatory allowance fasotiable fee” for a
narrative report, it is possible that the Commission could turn down the charge foatav@ar
report. In addition, if medical providers are not aware that they can get regdlfarghe cost of
developing a narrative report, they might choose not to research and writedtiewdich
could negatively affect the quality of the information available to tlevaglt parties. Although
this amendment could lead to a benefit for employers or insurance compamxé¢$aving to
pay for the narrative report, the cost of not having the information could verpueeieigh the
benefit of not having to pay for the report. On the other hand, if the current langoagiepthe
incentive to medical providers to charge more for the report than is necesstigient, or if it
creates more work for the Commission in determining the “reasonablenelss’feéf the
benefits of the change could outweigh the costs. In the end, however, sincd predidars
can charge a reasonable fee that must be approved by the Commission undereguiegian,

and will be able to charge a reasonable fee that must be approved by the Commissitireunder



Economic impact of 16 VAC 30-50 5

proposed amendment (i.e., this amendment does not change anything in practice), the

amendment is not likely to create either costs or benefits for the relevaes part

Under current regulation, a medical care provider attending to an injupgdyem shall
furnish a copy of required reports at no cost except for a “nominal” copyimgechander the
proposed amendment, a non-treating health care provider can charge in accoittie8® &+
413 of the Code of Virginia. A treating health care provider may charge not more than $0.10 per
page for the first 50 pages and $0.05 per page for each page thereafter. In additibimga tr
health care provider may charge $0.25 for each page if the record was menlajilimaged
and the actual cost of reproducing an x-ray, electrocardiogram, or othex gpaphic medical

record, provided that such a fee shall not exceed $8.00 per film.

According to the Commission and according to a representative of Smart &dcum
Solutions (a company that handles much of the copying and document managementia, Virgi
and a member of the Association of Health Information Outsourcing Senatreskt all
medical providers currently charge in accordance with Code of Virginia 88®1Fherefore,
the amendment for non-treating health care providers will not changeesniy feractice. The
copying charges in §8.01-413 are $0.50 for each page up to 50 pages and $0.25 per page for
copies from paper or other hard copy generated from computerized or oth@netestorage, or
other photographic, mechanical, electronic, imaging, or chemical storage peowk$4.00 per
page for copies from microfilm or other micrographic process. In addition, 88.01-a03 &dir
a search and handling fee of $10 or less.

The proposed changes to the copying charges allowed for treating lagalfiraviders,
therefore, are a significant reduction in what medical providers now chargadfuagto the
Commission, the major benefit of the amendment lies in the inclusion of the numbengheot |
numbers themselves. The Commission feels that clarifying “nominal ¢haitgemooth out the
process, since everyone will know what the Commission considers to be a nominal fee a
therefore the fee would never have to be litigated. In addition, keeping the feelanatinal
fee will keep with the Commission’s purpose to compensate injured workers withdwaistie
of expensive, lengthy litigation for any of the parties.

The Commission estimates that there are about 200,000 workplace accidgety rer

Virginia and that about 50,000 of those accidents end up having medical records aksaitiate
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them? While some of those cases might require only a few pages of documentation, some of the
cases require boxes and boxes of documentation. The proposal to reduce the copy@sg cha
primarily benefits employers and insurance companies who requestdhgsrand foot the bill.

Not only will they know ahead of time how much they need to pay, the actual changesen

a significant reduction in fees for them. Claimants’ and claimantg’rays also request

documents from medical providers and foot the bill, but for two reasons this amendment is not
likely to affect them as much as it will employers and insurance compangs aFgtaimant

normally has only one case, and the benefits of this amendment primarilvlagiseharges are
reduced for a number of claims (e.g., $30 might not be a significant savings, but $30*25,000 is a
significant savings). Second, for statutory reasons, it is possible that teticegwill not

affect the price that a patient pays for his own medical records.

The amendment represents a significant cost to medical providers. Sayarfgle that
the average file consists of 100 pages of medical records that need to be copieiieginit i
requesting party. Medical providers currently charge, with some vari&ds0) per page for the
first 50 pages and $0.25 thereafter. Under the proposed amendment, providers will e able t
charge $0.10 per page for the first 50 pages and $0.05 thefeBdtethis amendment will cost
medical providers $0.40 per page for the first 50 pages and $0.20 thereafter. In ouegxampl
then, for each record, this amendment will cost the provider a total of $30 panjtle 50,000
files, this is a total of $1.5 million in Workers’ Compensation cases anrthallynedical
providers will los€. Much of the gain will accrue to insurance companies and employers.

2 |In 2006, for example, the Workers Compensation @@sion created 47,341 new files on employee ieguri

% Section §8.01-413 of the Code of Virginia statest tThe provisions of this section governing fetwst may be
charged by a health care provider whose recordsudngoenaed or requested pursuant to this sedtadhnet apply
in the case of any request by a patient for his meords, which shall be governed by subsectioh832.1-
127.1:03.” Subsection J of §32.1-127.1:03 theresttiat “If an individual requests a copy of hialtferecord from
a health care entity, the health care entity magyoise a reasonable cost-based fee, which shaldeduly the cost
of supplies for and labor of copying the requedtéarmation, postage when the individual requesét such
information be mailed, and preparation of an exgliemm or summary of such information as agreedytthb
individual.” Since the Code of Virginia supersettes proposed regulation, even if the regulatiorobees final, the
regulation’s effect on the copying charges paidlbymants’ or claimants’ attorneys is unclear.

* For the sake of comparison, a representative fhenVirginia Freedom of Information Act (FOIA) Catih
charges $0.10/page no matter the number of pagésdco

® Calculation: ($0.40*50)+($0.20*50) = $30

® Note that this cost estimate for an average ofgidlfes per file is high, since some of the filel§ lvéi under 50
pages and for the files over 50 pages, partiespailithe higher rate only for the first 50 pages. &ample, if there
are three Workers’ Compensation cases—one witit@age file, one with a 75-page file, and one &i®00-page
file—this amendment will actually add ($0.40*25)®(%0*50)+($0.20*25)+($0.40*50)+($0.20*150) = $85siblg
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It is difficult to ascertain the copying charge that would recoup the ocbsite copying
for medical providers. Most medical providers outsource their copying out to cospkeie
Smart Document Solutions. For clients like large hospitals, Smart Documetib8sl
employees staff the hospital medical records department full-timeiahes clinics, Smart
Document Solutions employees go into the clinic and reproduce copies as neededingdo
the representative, it is difficult to include the cost of their internal inretsire into the cost of
reproducing medical records; however, when asked her reaction to the copygesgiraposed
by this amendment, the representative said that the company would go out of basiness i
Virginia if copying charges were that low. According to that repreteataven the copying
charges in 88.01-413 are among the lowest in the country, as they have not been revised in over

12 years.

Furthermore, if the outsourced companies are unable/unwilling to complete the
photocopying for Workers’ Compensation cases, and medical providers cannot reaocpstseli
for providing medical records to relevant parties, the providers will haveivegatentives to
treat patients who seek Workers’ Compensation for injuries on the job. This could have
consequences for Virginia workers, who might not have the breadth of choice in their.dbctors
is also possible that the cost of workers’ compensation liability insurailiéecrease in order
to create incentives for medical providers to participate. This could nesuttost to insurance
companies and employers (if the cost is not passed onto employees) that could outweigh
whatever benefits they have from reduced copying fees.

It seems, therefore, that although the benefits of putting in specificngpplyarges might
outweigh the costs, for the particular charges chosen for this amendmentishikelys

outweigh the benefits.

Businesses and Entities Affected

All entities involved with the workers’ compensation system will be aftedibis
includes employees, employers, insurers, attorneys, and medical providgirsaaw requires
every employer who regularly employs three or more full-time or pag-¢émployees to

purchase and maintain workers’ compensation insurance. In addition, employeesneitiifan

the “100 page average” calculation as made eahi@wever, gives an added cost of 3*[($0.40*50)+28850)] =
$90
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three employees may voluntarily come under the Workers’ Compensation Act.etiimam
providers who will be most affected are emergency room providers, genetaiqrexs (or
family doctors and internists), orthopedic surgeons, and neurosurgeons, as thesenadidal
providers who treat the most common on-the-job injuries. Providers of occupationain@edi
practitioners will also be particularly affected. The Workers’ Compeas&@&ommission

estimates that there are about 50,000 accidents per year that end up requiringyeceddsa

Localities Particularly Affected

All Virginia localities may have individuals or organizations that would bectdtl by

these amendments.

Projected Impact on Employment

First, if companies like Smart Document Solutions decide not to do business with
particular medical providers because of the copying charges proposes amémdment, this
amendment could affect the number of people that they employ in Virginia. Secaachyif
medical providers choose not to take Workers’ Compensation cases because theygannot ¢
their costs, this could affect the quality of health care received by wavkerare injured on the
job, and therefore could affect their ability to go back to work, or to work efféctiViird, if
employers or insurance companies end up having to compensate doctors in ordes thesntic
to take Workers’ Compensation cases, this could affect the profitability obthpanies, and

therefore, impact employment.

Effects on the Use and Value of Private Property

These amendments could reduce the value of companies like Smart Document Solutions
by making it necessary for them to stop working for Virginia medical provateis cover the
costs of copying for Workers’ Compensation cases in other ways. These amermakhts
reduce the value of certain medical practices by making it impossiblesfartthtake Workers’
Compensation cases, or by forcing them to lose money on Workers’ Compensasi base
amendments could also, indirectly, reduce the value of insurance companies oeemploy

businesses by increasing the cost of workers’ compensation insurance.
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Small Businesses: Costs and Other Effects

Most of the medical providers and many of the employers that will beedfegtthese
amendments are small businesses. Medical providers will be negativebteshgahey cannot
cover their costs for workers’ compensation cases. They will also be négatipacted if they
cannot cover their costs on worker’'s compensation cases and therefore choosakedhtuse
cases and lose business. Small business employers will be negatively impaot&dns cannot
get the best quality medical care (and therefore cannot go back to work, or betasedte
work) because doctors, clinics, or hospitals are unwilling to take workergieswation cases.
Small business employers could also be negatively impacted if the costs ahagstse as a
result of insurance companies needing to provide additional incentives to medigailazaders

to take workers’ compensation cases.

Small Businesses: Alternative Method that Minimizes Adverse Impact

An alternative method that might minimize adverse impact on small busimeiggd$e
leaving the allowable copying charges as “nominal” or settingiogmharges such that they are
more likely to cover the direct and indirect costs of copying. For examplengogyarges at the

rates set out in 88.01-413 might be less impactful for small businesses.

Real Estate Development Costs

If the costs of trying to get doctors to take Workers’ Compensation casesgiutivei
benefits of lower copying charges, this amendment could increase emgidstgenf providing
insurance (either if they self-insure, or if insurance companies pass on the ezsany If
there are real estate developers among those employers, it is possiihlis graendment will

raise real estate development costs.

Legal Mandate
The Department of Planning and Budget (DPB) has analyzed the economit o

proposed regulation in accordance with Section 2.2-4007.04 of the Administrative Process A
and Executive Order Number 36 (06). Section 2.2-4007.04 requires that such economic impact
analyses include, but need not be limited to, the projected number of businesses or odger entit
to whom the regulation would apply, the identity of any localities and types of besrass

other entities particularly affected, the projected number of persons and eraptgyositions to
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be affected, the projected costs to affected businesses or entities toempdermomply with the
regulation, and the impact on the use and value of private property. Further, if the proposed
regulation has adverse effect on small businesses, Section 2.2-4007.04 redqusteshtha
economic impact analyses include (i) an identification and estimate of the moihsioeall
businesses subject to the regulation; (ii) the projected reporting, recortkesmd other
administrative costs required for small businesses to comply with thetreguiacluding the

type of professional skills necessary for preparing required reports and otherethbs; (iii) a
statement of the probable effect of the regulation on affected small busjraesbés) a
description of any less intrusive or less costly alternative methods ofiachibe purpose of the
regulation. The analysis presented above represents DPB’s besteesfithase economic

impacts.
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