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Agency Background Document

Agency name | Board of Education

Virginia Administrative Code 8VAC 20-10-10 (Repeal)
(VAC) citation | gyaC 20-11-10 et seq. (Promulgate)

Regulation title | Regulations Governing Public Participation

Action title | Promulgate regulation pursuant to 2008Code ressiorpromote public
involvement in the development, amendment, or depfeRoard of Education
regulations; simultaneous repeal of current, oeatgulation

Date this document prepared September 25, 2008

This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Orders 36 (2006) and 58 (1999), and the Virginia Register
Form, Style, and Procedure Manual.

Please provide a brief summary (no more than 2 short paragraphs) of the proposed new regulation,
proposed amendments to the existing regulation, or the regulation proposed to be repealed. Alert the
reader to all substantive matters or changes.

The present action promulgates regulations entiRkgplil ations Governing Public Participation [BVAC 20-11-10 et
seq.) and simultaneously repeals the Board of Eiuia current regulation entitleiéublic Participation

Guidelines [BVAC 20- 10]. The new regulations are intendegitomote public involvement in the development,
amendment, or repeal of Board of Education regaiati

The present action proposes minor, non-controMaesigsions to model public participation guidelinas developed
by the Department of Planning and Budget, undeCtue of Virginia § 2.2-4007.02, as amended. The changes
proposed by the Board of Education are non-contsiaein that, in every case, consistent with I@tgrding Board
of Education practice and procedures and the tarmsonsistent with current, clearly understoodarskserve to
clarify a provision. In no instance is the intentmeaning of a provision changed or modified fithin model public
participation guidelines as promulgated by DPB.



Statement of final agency action

Please provide a statement of the final action taken by the agency including (1) the date the action was
taken, (2) the name of the agency taking the action, and (3) the title of the regulation.

On September 25, 2008, the Virginia Board of Edocaadopted th&egulations Governing Public Participation
(8VAC 20-11-10 et seq.), as proposed. By simultaseaction, the Board of Education repealed thelatigns
entitledPublic Participation Guidelines (8VAC 20-10).

Legal basis

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant law and/or regulation, including General Assembly chapter number(s), if applicable,
and (2) promulgating entity, i.e., the agency, board, or person. Describe the scope of the legal authority
and the extent to which the authority is mandatory or discretionary.

Under § 2.2-4007.02 of theode of Virginia, every rulemaking body in Virginia is requiredadopt public
participation guidelines and to use these guidslinghe development of its regulations. This laaswnodified
during the 2008 General Assembly session, and@b8 ghodifications permit the use of fast-track nudding
procedures to promulgate the public participategutations. By action of the General Assembly atieption of
public participation rules is mandatory, and the abthe fast-track process is discretionary.

Pursuant to th€ode of Virginia, Board of Education, as the promulgating entias hdopted new public
participation regulations as described hereinddimg so, the Board of Education has made minar;aumtroversial
modifications in the model guidelines as developg®PB; thus, it is necessary to utilize the faatk rulemaking
process.

Purpose

Please explain the need for the new or amended regulation. Describe the rationale or justification of the
proposed regulatory action. Detail the specific reasons the regulation is essential to protect the health,
safety or welfare of citizens. Discuss the goals of the proposal and the problems the proposal is intended
to solve.

The purpose of thBegulations Governing Public Participation is to promote public involvement in the
development, amendment, or repeal of Board of Bihrcaegulations.

The Board of Education’s rationale for the regulatis to comply with state law, as described aboMee Board of
Education proposes minor, non-controversial modifims to the model public participation guidelinkeveloped
by DPB; therefore the fast track process is betiliged.

The reason that the proposed regulation is essémtimotect the welfare of citizens is the Boafdducation’s
position that that those who are affected by adi@tihave a right to be informed and involved i decision-
making process. Hence, the regulations set fouthifarm procedure for the public's contributiorthe Board in its
rulemaking process.
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The goals of the proposed regulation are:
1. To setforth a procedure to seek out and facilifaéeinvolvement of those potentially affected by o
interested in a regulatory action;
2. To communicate clearly to the Board of Educati@m@astituents how they may participate in the retguia
process in a meaningful way; and
3. To ensure that the Board of Education’s regulapsocedures are in full compliance with state land a
regulations governing such actions.

Rationale for using fast track process ‘

Please explain the rationale for using the fast track process in promulgating this regulation. Why do you
expect this rulemaking to be noncontroversial?

Please note: If an objection to the use of the fast-track process is received within the 60-day public
comment period from 10 or more persons, any member of the applicable standing committee of either
house of the General Assembly or of the Joint Commission on Administrative Rules, the agency shall (i)
file notice of the objection with the Registrar of Regulations for publication in the Virginia Register, and (ii)
proceed with the normal promulgation process with the initial publication of the fast-track regulation
serving as the Notice of Intended Regulatory Action.

The changes proposed by the Board of Education@recontroversial in that, in every case, the psgplochanges
are consistent with long-standing Board of Educaticactice and procedures; the terms are consistémturrent,
clearly understood use; and the proposed languagessto clarify a provision. In no instance is thtent or
meaning changed from the model public participatjoidelines as promulgated by DPB.

Substance ‘

Please briefly identify and explain the new substan tive provisions, the substantive changes to
existing sections, or both where appropriate. (Pro vide more detail about these changes in the
“Detail of changes” section.)

The proposed regulations are consistent with theeinoublic participation guidelines developed byEDPThe
Board of Education has made minor adjustmentsamtbdel guidelines, including language to clatify advisory
capacity standing advisory committees. Certaimsegire clarified to be consistent with terminoldggurrent use
in the field.

The current regulation (8VAC 20-10-10) is beingeealed because it has not been amended since 1980w
seriously outdated because it pre-dates most afttrent provisions of the Administrative Process. Alt also pre-
dates the use of the Internet and electronic corfgations and, thus, contains no provision for etadt
transmission of notices and comments.
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Issues ‘
Please identify the issues associated with the prop osed regulatory action, including:
1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended prov isions; 2) the primary advantages and
disadvantages to the agency or the Commonwealth; an d 3) other pertinent matters of interest to
the regulated community, government officials, and the public. If there are no disadvantages to

the public or the Commonwealth, please indicate.

The advantage to the Commonwealth, the Board of&thn, and the public is that the proposed remratare
intended to inform the public in a way that encgesapublic participation and to make such partitipa
meaningful, convenient, cost-effective, and actés$o constituents. There are no known disadgmstéo the
Commonwealth, the public, or the Board of Education

Requirements more restrictive than federal

Please identify and describe any requirement of the proposal which is more restrictive than
applicable federal requirements. Include a rationa le for the need for the more restrictive
requirements. If there are no applicable federal re quirements or no requirements that exceed
applicable federal requirements, include a statemen t to that effect.

There are no known applicable federal requirements.

Localities particularly affected

Please identify any locality particularly affected by the proposed regulation. Locality
particularly affected means any locality which bear s any identified disproportionate material
impact which would not be experienced by other loca lities.

All Virginia localities are affected equally by tipegoposed regulations.

Regulatory flexibility analysis

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety,
environmental, and economic welfare, that will accomplish the objectives of applicable law while
minimizing the adverse impact on small business. Alternative regulatory methods include, at a minimum:
1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less
stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or
simplification of compliance or reporting requirements; 4) the establishment of performance standards for
small businesses to replace design or operational standards required in the proposed regulation; and 5)
the exemption of small businesses from all or any part of the requirements contained in the proposed
regulation.

The provisions of the proposed regulation havedwese impact on small business entities. All BadrEducation
constituencies are affected equally. No altereafliexibility was considered necessary or advardageln some
instances, statewide professional or special istep@ups may be considered a private enterpridetans, may be
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considered a “small business.” However, the prowisihave no adverse affect on any entity—privaiblip, civic,

or proprietary.

Economic impact ‘

Please identify the anticipated economic impact of the proposed regulation.

Projected cost to the state to implement and
enforce the proposed regulation, including
(a) fund source / fund detail, and (b) a
delineation of one-time versus on-going
expenditures

Insignificant; can be absorbed within current reses.

Projected cost of the regulation on localities

Insignificant.

Description of the individuals, businesses or
other entities likely to be affected by the
regulation

All Virginia residents are constituents of the Bibaf
Education’s services through its regulatory autlyori
with public schools in the 132 local school divissan
Virginia. Inquiries, comments, and requests for
information come from any source: school personnel,
potential teachers, parents, other state agerutiesy,
states, professional/civic organizations, and joalit
leaders.

Agency'’s best estimate of the number of such
entities that will be affected. Please include an
estimate of the number of small businesses
affected. Small business means a business entity,
including its affiliates, that (i) is independently
owned and operated and (ii) employs fewer than
500 full-time employees or has gross annual sales
of less than $6 million.

The provisions have no specific impact on small
business.

Affected entities:

132 local school divisions

100,000 classroom teachers

50,000 public school administrators and other staff
100 education/advocacy organizations

1.2 million schoolchildren and their families

All projected costs of the regulation for affected
individuals, businesses, or other entities.
Please be specific. Be sure to include the
projected reporting, recordkeeping, and other
administrative costs required for compliance by
small businesses.

The regulations pose an insignificant impact on
interested participants.
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Alternatives

Please describe any viable alternatives to the proposal considered and the rationale used by the agency
to select the least burdensome or intrusive alternative that meets the essential purpose of the action. Also,
include discussion of less intrusive or less costly alternatives for small businesses, as defined in §2.2-
4007.1 of the Code of Virginia, of achieving the purpose of the regulation.

The Board of Education widely distributed the prega regulations for a 45-day public comment pefiady 24—
September 15, 2008), during which time no commeet® received. The proposed regulations have padton
small business.

Family impact

Please assess the impact of the proposed regulatory action on the institution of the family and
family stability including to what extent the regul atory action will: 1) strengthen or erode the
authority and rights of parents in the education, n urturing, and supervision of their children;

2) encourage or discourage economic self-sufficienc y, self-pride, and the assumption of
responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3)

strengthen or erode the marital commitment; and 4) increase or decrease disposable family income.

The proposed regulations have no impact whatsamvéne institution of the family, family stabilitparental
authority or rights, supervision of children, ecomo self-sufficiency, self-pride, responsibilityrftamily, marital
commitment, or family income.

Detail of changes

Please detail all changes that are being proposed a nd the consequences of the proposed changes.
Detail all new provisions and/or all changes to exi sting sections.

If the proposed regulation is intended to replace a n emergency regulation, please list separately
(1) all changes between the pre-emergency regulatio n and the proposed regulation, and (2) only
changes made since the publication of the emergency regulation.

For changes to existing regulations, use this chart:

(Chart begins on next page)
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Current Proposed Current requirement Proposed change and rationale
section new section
number number, if
applicable
8VAC 20- Entire text is proposed for repeal because the
10-10 provision is outdated. Specifically, current
provisions pre-date the the Internet and electro
communications and, thus, contain no provisior
for electronic transmission of notices and
comments. Current provisions also pre-date mg
of the requirements contained in the APA.
8VAC 20-11 The Board of Education proposes tdtlerthe

regulationsRegulations Governing Public
Participation, rather thariPublic Participation
Guidelines. The term “guidelines” is used in
DPB’s model regulations. The change to the te
“regulation” is for clarity and consistency in the
terms in use by the Board of Education in
regulatory matters. Historically, the Board of
Education (and the Department of Education) U
the term “guidelines” only for non-regulatory
purposes; i.e., actions or documents that are n
binding or in instances where best practices ar¢
being recommended as a form of technical
assistance. The term “regulation” (rather than
“guidelines”) is used in actions governed by the
Administrative Process Act.

rm

Ses

DN-

8VAC20-11-10

N/A

No changes from the model guides

8VAC 20-11-20

N/A

Clarifies that the term “agenagfers to the
Board of Education (rather than the Departmer
of Education, which is sometimes referred to in
the field as the “agency”).

—

8VAC 20-11-30

N/A

The proposed regulation clasftbat the Board
maintains one centralized list of persons to be
notified of regulatory actions, regulatory notices
public meetings, and all other notifications
required by FOIA and the APA. Thus, the Boa
proposes minor changes in the notification
provisions that are consistent with agency polic

The proposed regulations clarify a person will b
deleted from the electronic notification list after
two notifications of an undeliverable electronic
message or US mail.

8VAC 20-11-40

N/A

No changes from the model guitkd
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D.

ain
be

8VAC 20-11-50| N/A The proposed regulations clatffat written
comment may be submitted in writing at any tin
during the public comment period. Comments
submitted via the Town Hall public forum are
included. Oral comments will be received at
public hearings or Board of Education meetings
These provisions permit all Board members to
review all comments, and it enables staff to obt
e-mail address or mailing address so they may
provided the summary of comments.

8VAC 20-11-60| N/A No changes from model guidelines

8VAC 20-11-70| N/A No changes from model guidelines

8VAC 20-11-80| N/A No changes from model guidelines

8VAC 20-11-90 No changes from model guidelines

8VAC 20-11- N/A No changes from model guidelines

100

8VAC 20-11- N/A No changes from model guidelines

110

Enter any other statement here
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TO BE REPEALED:
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NOTE: The mark-up shown below is based on the model Public Participation
Guidelines devel oped by the Department of Planning and Budget

CHAPTER 11
REGULATIONS GOVERNINGPUBLIC PARTICIPATION-GUIBELINES

Part |
Purpose and Definitions

8VAC 20-11-10. Purpose.

The purpose of this chapter is to promote public involvement in the development, amendment or

repeal of the regulations of the Board of Educatidrs chapter does not apply to regulations,
guidelines, or other documents exempted or excluded from the provisions of the Admiaistrati
Process Act (82.2-4000 et seq. of the Code of Virginia).

8VAC 20-11-20. Definitions.

The following words and terms when used in this chapter shall have the following meanings
unless the context clearly indicates otherwise:

"Administrative Process Act" means Chapter 40 (82.2-4000 et seq.) of Title 2.2 of thefCode
Virginia.

"Agency" means the Board of Educatjevhich is the unit of state government empowered by
the agency's basic law to make regulations or decide cases.

Actions specified in this chapter may be fulfilled by state employees asatildy the-agency
Board of Education

"Basic law" means provisions in the Code of Virginia that delineate the basiciguimor
responsibilities of an agency.

"Commonwealth Calendar" means the electronic calendar for official governmeetings open
to the public as required by §2.2-3707 C of the Freedom of Information Act.

"Negotiated rulemaking panel" or "NRP" means an ad hoc advisory panel ctéctg@arties
established by an agency to consider issues that are controversial with the@ssia

facilitator or mediator, for the purpose of reaching a consensus in the development of adpropose
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regulatory action.

"Notification list" means a list used to notify persons pursuant to this chapter. Ssicmay
include an electronic list maintained through the Virginia Regulatory Town Hather list
maintained by the agency.

"Open meeting" means any scheduled gathering of a unit of state government empowaered by
agency's basic law to make regulations or decide cases, which is related t@atogpul
amending or repealing a regulation.

"Person” means any individual, corporation, partnership, association, cooperativd, limite
liability company, trust, joint venture, government, political subdivision, or any othérmlega
commercial entity and any successor, representative, agent, agency, or mistiitymieereof.

"Public hearing" means a scheduled time at which members or staff of the agéenuwetfor
the purpose of receiving public comment on a regulatory action.

"Regulation” means any statement of general application having the force offéating the
rights or conduct of any person, adopted by the agency in accordance with the authoritydconferre
on it by applicable laws.

“Regulatory action” means the promulgation, amendment, or repeal of a regulation by the
agency.

"Regulatory advisory panel” or "RAP" means a standing or ad hoc advisory panel ctéuere
parties established by the agency for the purpose of assisting in regulatmmg.acti

"Town Hall' means the Virginia Regulatory Town Hall, the website operated byjriaia
Department of Planning and Budget at www.townhall.virginia.gov that has online public
comment forums and displays information about regulatory meetings and regul&tory ac
under consideration in Virginia and sends this information to registered public users.

"Virginia Register" means the Virginia Register of Regulations, the gathdin that provides
official legal notice of new, amended and repealed regulations of state agemhiidsis
published under the provisions of Article 6 (82.2-4031 et seq.) of the Administrative Protess Ac

Part Il
Notification of Interested Persons

8VAC 20-11-30. Notification list.

A. The agency shall maintain a list of persons who have requested to be notified abregula
actions being pursued by the agency.

B. Any person may request to be placed on a notification list by registering as a peibba us
the Town Hall or by making a request to the agency. Any person who requests to be placed on a
notification list shall elect to be notified either by electronic means or thropghtal carrier.
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specificregulatoryissues;proposals,oractions.
B. _C.When electronic mail is returned as undeliverable-en-multipbeoccasions at least 24
hours apart, that person may be deleted from the list. A single undeliverable message
insufficient cause to delete the person from the list.

E. D. When mail delivered by a postal carrier is returned as undeliverable-en-niwtple
occasions, that person may be deleted from the list.

E. E.The agency may periodically request those persons on the notification list todridaiat
desire to either continue to be notified electronically, receive documents throughlacposr,
or be deleted from the list.

8VAC 20-11-40. Information to be sent to persons on the notification list.

A. To persons electing to receive electronic notification or notification through @ paster as
described in 8VAC 20-11-30, the agency shall send the following information:

1. A notice of intended regulatory action (NOIRA).

2. A notice of the comment period on a proposed or a reproposed regulation and hyperlinks to, or
instructions on how to obtain, a copy of the regulation and any supporting documents.

3. A notice soliciting comment on a final regulation when the regulatory process has bee
extended pursuant to 82.2-4007.06 or 2.2-4013 C of the Code of Virginia.

B. The failure of any person to receive any notice or copies of any documents shall nthaffec
validity of any regulation or regulatory action.

Part Ill
Public Participation Procedures

8VAC 20-11-50. Public comment.

A. In considering any nonemergency, honexempt regulatory action, the agency shall affor
interested persons an opportunity to submit data, views, and arguments, either arpilplat
hearing or at a Board of Education meetmgn writing at any timeluring the public comment
period to the agency. Such opportunity to comment shall include an online public comment
forum on the Town Hall.

1. To any requesting person, the agency shall provide copies of the statement of basis, purpose,
substance, and issues, the economic impact analysis of the proposed or fasttrackyegula
action; and the agency's response to public comments received.
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2. The agency may begin crafting a regulatory action prior to or during any opportanities i
provides to the public to submit comments.

B. The agency shall accept public comments in writing after the publication aflatoeg action
in the Virginia Register as follows:

1. For a minimum of 30 calendar days following the publication of the notice of intended
regulatory action (NOIRA).

2. For a minimum of 60 calendar days following the publication of a proposed regulation.

3. For a minimum of 30 calendar days following the publication of a reproposed regulation.
4. For a minimum of 30 calendar days following the publication of a final adopted regulation.
5. For a minimum of 30 calendar days following the publication of a fast-track regulati

6. For a minimum of 21 calendar days following the publication of a notice of periodic review.
7. Not later than 21 calendar days following the publication of a petition for rulemaking.

C. The agency may determine if any of the comment periods listed in subsection Bettiois
shall be extended.

D. If the Governor finds that one or more changes with substantial impact have been made to a
proposed regulation, he may require the agency to provide an additional 30 calendar days to
solicit additional public comment on the changes in accordance with §2.2-4013 C of the Code of
Virginia.

E. The agency shall send a draft of the agency's summary description of public coonatient

public commenters on the proposed regulation at least five days before final adoption of the
regulation pursuant to 82.2-4012 E of the Code of Virginia.

8VAC 20-11-60. Petition for rulemaking.

A. As provided in 82.2-4007 of the Code of Virginia, any person may petition the agency to
consider a regulatory action.

B. A petition shall include but is not limited to the following information:
1. The petitioner's name and contact information;

2. The substance and purpose of the rulemaking that is requested, including reference to any
applicable Virginia Administrative Code sections; and

3. Reference to the legal authority of the agency to take the action requested.
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C. The agency shall receive, consider and respond to a petition pursuant to 82.2-4007 and shall
have the sole authority to dispose of the petition.

D. The petition shall be posted on the Town Hall and published in the Virginia Register.

E. Nothing in this chapter shall prohibit the agency from receiving information or from
proceeding on its own motion for rulemaking.

8VAC 20-11-70. Appointment of regulatory advisory panel.

A. The agency may appoint a regulatory advisory panel (RAP) to provide professional
specialization or technical assistance when the agency determines thatpartkeeis necessary
to address a specific regulatory issue or action or when individuals indicate astimtevorking
with the agency on a specific regulatory issue or action.

B. Any person may request the appointment of a RAP and request to participate iniitssacti
The agency shall determine when a RAP shall be appointed and the composition of the RAP.

C. A RAP may be dissolved by the agency if:
1. The proposed text of the regulation is posted on the Town Hall, published in the Virginia
Register, or such other time as the agency determines is appropriate; or

2. The agency determines that the regulatory action is either exempt or exotundelef
requirements of the Administrative Process Act.

8VAC20-11-80. Appointment of negotiated rulemaking panel.

A. The agency may appoint a negotiated rulemaking panel (NRP) if a regulatornyigct
expected to be controversial.

B. A NRP that has been appointed by the agency may be dissolved by the agency when:
1. There is no longer controversy associated with the development of the regulation;

2. The agency determines that the regulatory action is either exempt or exotundelef
requirements of the Administrative Process Act; or

3. The agency determines that resolution of a controversy is unlikely.
8VAC 20-11-90. Mestings.

Notice of any open meeting, including meetings of a RAP, NRP, shall be posted on theVirgini
Regulatory Town Hall and Commonwealth Calendar at least seven working days greod&te

of the meeting. The exception to this requirement is any meeting held in accorddm82. 24

3707 D of the Code of Virginia allowing for contemporaneous notice to be provided to
participants and the public.
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8VAC 20-11-100. Public hearings on regulations.

A. The agency shall indicate in its notice of intended regulatory action wheghanstto hold a
public hearing following the publication of the proposed stage of the regulatory action.

B. The agency may conduct one or more public hearings during the comment period following
the publication of a proposed regulatory action.

C. An agency is required to hold a public hearing following the publication of the proposed
regulatory action when:

1. The agency's basic law requires the agency to hold a public hearing;
2. The Governor directs the agency to hold a public hearing; or

3. The agency receives requests for a public hearing from at least 25 persons duringcthe publ
comment period following the publication of the notice of intended regulatory action.

D. Notice of any public hearing shall be posted on the Town Hall and Commonwealth Calendar
at least seven working days prior to the date of the hearing. The agency shall ajdbossif
persons who requested a hearing under 8VAC 20-11-100.C.3.

8VAC 20-11-110. Periodic review of regulations.

A. The agency shall conduct a periodic review of its regulations consistent with:
1. An executive order issued by the Governor pursuant to 82.2-4017 of the
Administrative Process Act to receive comment on all existing regulatsotastheir

effectiveness, efficiency, necessity, clarity, and cost of compliance; and

2. The requirements in 82.2-4007.1 of the Administrative Process Act regarding regulatory
flexibility for small businesses.

B. A periodic review may be conducted separately or in conjunction with other regulatory
actions.

C. Notice of a periodic review shall be posted on the Town Hall and published in the Virginia
Register.
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